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to show actual guilt.”  Miller v. United
States, ‘320 F2d 767, 773 (D.C.Cir.1963).
Most  importantly, the jury instruction
should also make clear that flight or conceal-
ment 18 notl sufficient in and of itself to
establish guilt  See United States v. Mesa,
660 F.2d 1070, 1077 n. 2, reh. denied, 667
F.2d 93 (5th Cir.1981).

The court relies on State v. Wright, 198
Conn. 273, 502 A.2d 911 (1986), to support its
position that the trial court was not required
to instruct the jury that there could be an-
other reason for the defendant's flight. This
reliance is clearly misplaced for two reasons.
First, in Wright, this court merely stated
that the trial court “was not required to
enumerate all the possible innocent explana-
tions offered by the defendant.” (Emphasis
added.) Id. at 281, 502 A.2d 911. Although
Wright does not give us the benefit of the
trial court’s instruction, an examination of
the briefs in that case reveals that the court
instructed the jury that it should consider
any explanation offered by the defendant for
his actions, and that evidence of flight is not
conclusive and does not raise a presumption
of guilt: “It is up to you to determine | gsif
any evidence of explanation of the flight from
the scene has been presented in this case.
Also, it is up to you to determine the proba-
tive weight, if any, that you give to any

i

6. Justice David M. Borden and Professor Leon-
ard Orland have recommended that the trial
judge use a balanced instruction when there is
another possible explanation for the defendant's
flight: “Flight. when unexplained, tends to prove
consciousness of guilt. The flight of a person
accused of crime is & circumstance which, when
considered together with all the facts of the case,
may justify a finding of the defendant's guile,
However, flight, if shown, is not conclusive. It is
to be given the weight to which you, the jury,
think it is entitled under the circumstances,
Here there was evidence that the defendant knew
he was being sought for this charge and fled
from the area on the day of his arrest. There is
also evidence tending to explain this flight, name-
Iy that the defendant was fleeing to escape arvest
on other charges pending against him, and not
this charge. If you find that he was fleeing from
this charge, you may consider it as evidence of
his consciousness of guilt: if you find that he was
not fleeing from this charge, you should not con-
sider it as evidence:of his consciousness of guilr.
It is up 1o you to give the evidence the weight to
which you think it is entitled.” (Emphasis add-
ed) 5 D. Borden & L. Orland, Connecticut
Practice {1986) § 3.15.
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explanation of flight, if you find any explana-
tion was presented by the defendant in this
matter. However, flight, if shown, is not
conclusive nor does it raise a legal presump.
tion of guilt, but it is to be given the weight
to which the jury thinks it is entitled undey
the circumstances shown.” Stale v. Wright,
Conn.Supreme Court Records & Briefs, Nov.
Term, 1985, Pt. 4, Defendant's Brief p. 1,
State's Brief p. 14.% In the present case, the
trial court neither instructed the jury that it
could consider other reasons for flight, nor
cautioned the jury that evidence of tlight is
not conclusive and does not raise a presump-
tion of guilt. :

" Second, and more importantly, is that
Wright relies on United States v. Mesa, su-
pra, as its sole authority for holding that an
evenhanded instruction is not required.
Mesa, however, made clear that the instrue-
tion furnished by the trial court “was well
balanced.” Id. at 1078, The trial court in
Mesa instructed the jury, in part, that “[iln
your consideration of the evidence |gq0f con-
cealment, you should consider that there may
be veusons for this which are fully consistent
with innocence. - These may include embar-
rassment at being arrested before family or
friends. Also, a feeling of guilt does not
necessarily reflect actual guilt”? JId at
1077-78 n. 2.

7. This instruction was preceded by the following:
“The intentional concealment of a defendant im-
mcdinuﬁ' after the commission of & crime, or
after he is accused of a crime that has been
committed, is not, of course, sufficient [in and of]
itself 1o establish his gullt; but it is a fact which,
if proved, may be considered along with all other
evidence in determining guilt or innocence.
Whether or not evidence of concealment shows a
consciousness of guilt, and the significance to be
attached to any such evidence, are matters exclu-
sively within the province of the jury.” United
States v. Mesa, 660 F.2d 1070, 1077 n. 2, reh.
denied, 667 F.2d 93 (5th Cir.1981).

" The desirability of an evenhanded instruction
on flight is related 10 the defendant’s claim that
he should have been allowed to introduce evi-
dence that, upon being arrested, the defendant
waived his Miranda rights and admirted that he
had struck the victim but ‘denied having kid-
napped or prostituted her. The defendant
claimed that this evidence, together with the fact

that he was on parole, suggested an alternative .-

reason for his flight. . The trial court excluded
the prolfered evidence. Surely, once the state

opens the door by introducing fight or concesl-

‘idztreated as of much valye,
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The state did not have an overwhelming
case against the defendant, Indeed, the
state recognized the need 1 |s10to bolster the
credibility of the complainant, the only wit-
ness with firsthand knowledge of the alleged
crime. Accordingly, 1 beljeve that admission
of the hypotheticul questions asked of the
expert and the failure to instruet the jury
that there could have been other reasons for
the defendant's flight were incorrect, harmful
and require a new trial,

Therefore, 1 respectfully dissent.
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Defendant was convicted in the Superior
Court, Judicial District  of Fairfield,
MeGrath, J., of sexual assault in the second
degree and risk of injury to child. Defen-
dant appealed. The Appellate Court trans-
ferred the case, and the Supreme Court,
Callahan, J., held that: (1) admission of prob-
ability of paternity ' caleulated based on
Bayes’ Theorem was reversible error, and (2)

* ment evidence for the purposes of showing con-
‘sciousness of guilt, basic fairness and logic re-
+"quire that the defendan; be permitted 1o intro-
“rduce evidence showing consciousness of inno-
R:cence.
Professor Wigmore makes a convincing argu-
“ ment for such evidence as follows: “[I}t is judi-
; clally conceded .., that the inference of con-

" v 8clousness of guilt is a highly dubious one, and

o that the evidence Is never to be emphasized or

| If this be ‘so, why
should we strain @ doubt 1o admit a dubious

..+ Inference agalnst the accused, and yet refuse 1o
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permitting state to question venirepersons
regarding their ability to decide cage impar-
tially, despite evidence that vietim had had
an abortion, was not abuse of diseretion,

Reversed and remanded for new tyial.

L. Rape &=31(3)

In sexual assaute prosecution, sexual in-
tercourse is an element that must he proven
hy state hevond » reasonable douhr.

2. Criminal Law ©2385.2, 1159.1(7)

Admission of probabilics of paternity
which was caleulated by using Bayes' Theo-
rem. a mathematical formula based on deoxy-
vibonucleic acid (DN A) testing and operating
on assumption of prior probability of paterni-
tv and was inconsistent with nresumption of
innocence in a criminal case, was reversible
arror,

3 Jury S1318)

Permitting stute during vuir dire 1o
question venirepersons regarding their abili-
ty to decide sexual assault case impartially,
despite evidence that vietim had had an aboy-
tion, was not abuse of discretion: abortion
was highly controversial topic and jurors’
feelings on abortion quite possibly could have
affected ability to remain impaitial.

4 Jury e=131(2, 13)

In conducting voir dire examination, tial
cowrt’s discretion is not absolute; voir dire
should be limited to those questions which
are pertinent and proper for testing capacity
and competency of juror and which are nei-
ther designed nor likely to plant prejudicial
matter in jurers' minds.

admit in his favor a scarcely more dubious one?
Such an attitude s wholly inconsistent with itself
and is out of harmony with the spirit of our law.
Let the accused’s whole conduct come in: and
whether it tells for consciousness of guilt or for
consciousness of innocence, let us take it for
‘wl.m! it is worth, remembering that in either case
itis.open to varying explanations and is not 1o be
emphasized. Let us not deprive an innocent
person, falsely accused, of the inference which
common sense draws from a consciousness of
Innocence and its natural manifestations.”” 2 J,

Wigmore, Evidence (34 Ed.1940) p. 190,
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5. Jury &=131(13)

Permissible content of voir dire ques-
tions cannot be reduced to simplistic rules,
but must be left fluid to accommodate partic-
ular circumstances under which trial is being
conducted; thus, a particular question may
be appropriste under some circumstances
but not under other circumstances.

6. Jury &=131(2)

Trial court has broad discretion to deter-
mine latitude and nature of questioning that
is reasonably necessary to search out poten-
tial prejudice of jurors.

7. Searches and Seizures =23

Sexual assault defendant's right to be
free from unreasonable intrusion was not
violated by court’s order of visual inspection
of his penis by state employee who had no
medical training; defendant presented testi-
mony of physidian who testified that he had
examined penis and found no bumps as de-
scribed by victim, defendant offered that
physician's testimony, not as that of a medi-
cal expert, but merely as that of an observer,
and because physician had not testified as a
medical expert, layperson could logically view
and report what he had seen. US.CA
Const.Amends. 4, 14; C.G.S.A. Const. Art, 1,
§ 7, Practice Book 1978, §§ 776, 778(7).

David H. Dworski, Bridgeport, with whom
were John C. Dillman, Winsted, and, on the
brief, Susan E. Guthrie, Raymond W. Ganim,
Bridgeport, and Michael R. Brandt, certified
legal intern, for the appellant (defendant).

Timothy J. Sugrue, assistant state's attor-
ney, with whom, on the brief, were Donald A.
Browne, state's attorney, and Steven J. Sed-

I. DNA is the abbreviation for dcoxyribonuc]cic
acid. .

2. General Suatutes § 53a-7Ha)1) provides: “A
person is guilty of sexual assault in the second
degree when such person engages in sexual in-.
tercourse with another person and such other
person is (1) under sixicen years of age.” ..

3. General Sututes § 53-21 provides: “Any per-
son who wilfully or unlawfully causes or permits
any child under the age of sixteen years to be
placed in such a situation that its life or ““f‘P is
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ensky III, assistant state’s attorney, for the
appellee (state).

Before PETERS, C.J., and CALLAHAN,
BORDEN, BERDON and NORCOTT, JJ.

CALLAHAN, Associate Justice.

The dispositive issue in this appeal is the
admissibility of the probability of paternity
statistic caleulated from DNA! evidence,
The defendant was charged in a substitute
information with eight counts of sexual as-
sault in the second degree in violation of

_lzeGeneral Statutes § 53a-71(a)(1),? eight
counts of risk of injury to a child in violation

of General Statutes § 53-21,% and one count -

of assault in the third degree in violation of
General Statutes § 53a-61(a}1).' He was
found guilty by a jury on all counts of sexual
assault in the second degree and risk of
Injury to a child, He was acquitted of the
assault charge. The trial court sentenced
the defendant to a term of imprisonment of
twenty-four years, execution suspended after
twelve years, followed by five years proba-
tion. Thereafter, the defendant appealed to
the Appeliate Court. We transferred his
appeal to this cowt pursuant to Practice
Book § 4023 and General Statutes § 51-
199(c). We reverse the judgment of the trial
court, '

The jury could reasonably have found the
following yfacts. The defendant began to
make sexual overtures to the vietim, who was
the daughter of a neighbor and a friend of
his own daughter, sometime in 1982, when
the victim was approximately eight years old
and in the third grade. In response to the
victim's protests, the defendant told her that
he would leave her alone if she allowed him
to take topless photographs of her. When
the victim complied, however, the defendant

endangered, or its.health is likely to be injured,
or its morals likely 10 be impalred, or does any
act likely to Impalir the health or morals of any
such child, shall be fined not more then five
hundred dollars or imprisoned not more than ten
years or both.”

4. General Statutes § S3a-61(a)1) provides: A
person Is gullty of assaul in the third degree
when: (1) With intent to cause physical injury to
another person, he causes such injury sl'JCh
person or to a third person.” .

STATE v. SKIPPER
Clte 23637 A.2d 1101 (Conn. 1994}

persisted in his contact with her, threatening
to show the photographs to her friends if she
refused to see him. By the time the victim
was in the fourth grade, the |yadefendant had
begun to molest her physically. At some
point, while she was stil] in the fourth or fifth
grade, the defendant began to have sexua
intercourse with the vietim. Even after she
moved out of his neighborhood, the defan-
dant continued on a regular basis to have
sexual relations with the vietim in his van at
various locations,

When the vietim was in the tenth grade,
she told the defendant that she wanted him
to leave her alone and that she no longer
cared what he did with photographs he hacl
taken. At that time, the victim's parents
were in the process of attempting to adopt a
little girl.  When the vietim persisted in her
refusal to see him, the defendant intimated to
her that the adoption would not go through if
the authorities were notified of their relation-
ship.

The sexual relationship between the defen-
dant and the victim continued until March,
1989.-" At that time, the defendant, in an
attempt to end a platonic friendship between
the victim and a classmate named Marvin,
told her to advise Marvin that she was preg-
nant and provided her with a falsified home
pregnancy test that ostensibly displayed a
positive result,

5. Although the defendant raises several issues in
his brief challenging the admissibility of the DNA
evidence, the issuc that we address is the only
one that he properly preserved, and the only one
that we have the requisite factual record 1o de.
cide,

At the outset, we note that the admissibility of
the probability of Paternity statistic under our
civil paternity statuic; General Statutes § 46b-
168(b); is not before us, Moreover, because we
do not know in what other factual conext Bayes'
Theorem; see infra; may arise in criminal pro-
ceedings, we limit our holding to sexual assault
cases that involve the application of Bayes' Theo-
rem to the DNA test results of o victim, a defen-
dant and a product of conception allegedly re-
sulting from the sexual assauli.

6. In the present case, Lifecodes performed DNA
tests on blood samples from the defendant and
the victim and on & tissue sample from the abori.
ed fews.  Lifecodes s a private biotechnology
tompany involved in DNA bpse tdentification,

" testing, research and development, and tralning
In the use of DNA technology for identity tests,

Marvin promptly informed “i
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the victim’s parents, When confronted by
her mather, the vietim broke down and told
her of the nature of her relationship with the
defendant.

On March 9, 1989, the victim gave a stats-
ment to the police. The next day, the vie-
tim’s mother took her for a medical examina-
tion that revealed that the vietim was in fact
pregnant. On March 22, 1989, the vietim had
an abortion.

[

The defendant claims that the trial court
improperly admitted testimony of the proba-
bility of paternity percentage hased on DNA
testing. We agree and, on this_|q,basis,
reverse the judgment of the trial court and
remand the case for a new tial

Kevin McElfresh, the state's expert wit-
ness and the director of Identity Testing
Laboratories of Lifecodes Corporation {Life-
codes), testified at trial regarding the defen-
dant’s paternity index. The paternity index
is an odds ratio, huserd on DNA tests* mea-
suring the likelihood that the defendant
would produce a child with the same pheno-
types’ as the fetus in question as compared
to an unrelated random male. 1 C. McCor-
mick, Evidence (4th Ed, 1992) § 211, pp.
963-64 55 STCaSE

; atiy niy-onefssout of 3497
¢ irilysel_e(ct'edmales would-have:the-ph

7. Every person inherits certain traits, such as eye

color.  “Different versions of a particular rtrait
are known as phenotypes. For the inherited trait
of eye color, for example, blue eyes are one
phenotype, brown eves are another.” Plemel v,
Walier, 303 Or. 262, 266, 735 P.2d 1209 (1987).
Genes determine the specific set of phenotypes
_that every person possesses.

o

The paternity Index is caleulated by doing a
battery of tests on blood-tissue specimens, Spe-
cifically, DNA was extracred from the victim's
blood, the defendant’s blood and from tissue
from the product of conception. The DNA was
then separated according 10 size by gel electro-
phoresls. The array of DNA fragments was ar-
ranged on a membrane and then exposed to
polymorphic prabes. which are used to observe
the genetic differences between individuals, In
the present case, six pelymorphic probes, or ge-
netic systems, were used, Each probe or genetic
system represented a database of between 500
and 1500 randomly sclected African-Americans,

The probes mark DNA fragments so that their
lengths can be measured.  The resull is (o give
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notypes compatible with the fetus in ques-
tion.* See R. Peterson, “A Few Things You
Should Know About Paternity Tests (But
Were Afraid to Ask),” 22 Santa Clara L.Rev.
667, 684 (1982).

McElfresh further testified that the pater-
nity index could be converted into a statistic
indicating the percentage of the defendant’s
probability of paternity. In the present case,
he testified that he had made that conversion
and that the percentage of probability that it
was the defendant who had fathered the
fetus was 99.97 percent. The usual method
for caleulating the probability of paternity,
and the method that McElfresh_w,used in
the present case, is Bayes' Theorem.® 1 C,
McCormick, supra, pp. 962-63. Bayes’ Theo-
rem, a mathematical formula in common use

& image of dark bands, called an sutoradio.
graph, that can be read like an X ray. The
pattern of bands is called the DNA profile, A
visual inspection was then made of the autoradi-
ographs to determine if cach included the defen-
dant as a possible biological father based on the
DNA profiles. in the present case, the six probes
visually indicated iaclusion.

Based on the number of genetic systems in
which the defendant is included, the paternity
index is statstically calculated by applying a
theory of population genetics, specifically Hardy-
Weinberg Equilibrium. A statistical analysis was
done using four of the probes. Each probe result
was individually compared to a database of Afri-
can-Americans to predict the frequency with
which cach identifying DNA pattern occurs in
that population. The results of each test were
then multiplied together to determine the proba-
bility of finding all of the genetic markers togeth-
¢r in one human being. The resulting number is
referred to as the paternity index.

Although the defendant asserts in his brief that
there are 340 other individuals in Bridgeport
who could have been the biological father based
on the paternity index, we are unsble to deter-
mine from the record how he arrived at that
number. Our mathematical calculations, arrived
at by dividing the number of African-American
males, according to the 1990 census, in Connect-
icut and the United States by the paternity index,
indicate that there are approximately twenty Af-
rican-American males between sixteen and fifty
years old in Coanecticut, and 2138 in the United
States, who could have been the biological father

of the victim's fetus. The probability of paternity
*'percentage cannot, however, tell us which of
these males s the father. See R, Peterson, “'A
Few Things You Should Know ‘About Paternity
Tests (But Were Afraid 1o Ask),” 22 Santa Clara
L.Rev. 667, 684 (1982). : Y

hd

637 ATLANTIC REPORTER, 2d SERIES

by statisticians, is used for the. purpose of
“showing the effect of ... new {statistical)
evidence on a previously [predicted] probabil-

ity.” Id; L Ellman & D. Kaye, “Probabili-
ties and Proof: Can HLA and Blood Group
Testing Prove Paternity?” 54 N.Y.U.L.Rev.
1131, 1148 (1979). In the context of deter~
mining paternity, Bayes’ Theorem postulates
the multiplication of the paternity index, i.e.,
the new statistical evidence, by an assumed
prior percentage of probability of paternity
in order to obtain a new percentage of proba-
bility of paternity.!' In order to assume g
prior probability of paternity, however, it is
also necessary to assume a prior probability
of intercourse.

_lasIn Bayes’ Theorem, the prior probabili-
ty of paternity is not cast as any particular

10. A former Lifecodes employee testified for the
state that Lifecodes had relied on accepted proto-
col, including Bayes' Theorem, 1o arrive at its
statistical calculations in - the present case.
Morcover, McElfresh testified that he uscd the
same satistical calculations and formulas thag
have been used in ABO blood grouping and hu-
man leukocyte antigen (HLA) testing, and that
the same mathematical calculations apply to
DNA as they do to blood grouping. Bayes' Theo-
rem is consistently used in ABO blood grouping
and HLA testing 10 arrive at the probability of
paternity.  See generally, | C, McCormick, Evi-
dence (4th Ed. 1992) § 211,

t1. The probability of paternity as computed un-
der Bayd® Theorem may be illustrated as fol-
lows: :

P x Odds (B) = Qdds (B/p)

P represents the new test evidence or the paterni-
ty index. B represents the event that the alleged
father is the biological father and Odds (B) desig-
nates the prior odds of paternity in favor of this
event, Odds (B/P) is the probability of paternity
revised in light of the new test result or the
paternity index. If the prior odds, Odds (B), are
assumed to be fifty/fifty, expressed as odds of
one, the probability of paternity will be equal to
the paternity index. See | C, MecCormick, Evi-
dence (4th EBd. "1992) § 211, pp. 963-64; R.
Peterson,~ ‘A . Few Things You Should Know
About Paternity Tests (But Were Afraid to Ask),”
22 Santa Clara L.Rev. 467, 683, 685 (1982).

The actual formula for Bayes’ Theorem may be
expressed as follows: ‘ ’

~ P(HYE) - P(E/Hh) P(H))

P(E/H;) P(H)) + P(E/Hp) P(Hp)

"+ For a practical example of the application of
Bayes® Theorem sée E. Mansfield, 'Statistics for
Business and Economics (4th Ed.1991) pp. 102-
104, T

e
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figure. ngerally, experts ho-testify in.pa-
ternity proceedings:-choose ‘5 number to rep.’

resent+theé prior probability.  See 1. Eliman.:

& D.Kaye, 54 N.Y.UL Reyv
Most expertsas did MEE

-.8Upra, p. 1149,

hei'd: setthe
a : sedids
odds of one, ie., fifty- ity, reasoning that 50
percent is a neitral starting point because it
assumes that it is just as likely that the
defendant is not the father as it is that he is
the father? See, eg. Siate 1 Spann, 130
N.J. 484, 493._1i|h617 A2d 247 (1993); 1 C.
MceCormick, Supry, p. 963; E. Reisner & T,
Bolk, “A Layman’s Guide to the Use of Blood
Group Analysis in Paternity Testing,” 20
J.Fam.L. 657, 674 (1981-82). By adopting a
prior probability of paternity of 50 percent,

12. In the present case, the defendant'y paternity
index, or the odds of the defendant’s paternity as
compared 10 a random male, was 3496 10 |.
The assumed prior probability of paternitnv was
fiftw/fifiy, expressed as odds of one. Using Baves'
Theorem, the probability of the defendant’s pa-

ternity in the present matter would be calculated

as follows:
3496 % ) = 3496
todds of one)

This means that the odds thar the alleyed father

is the biological father are also 3496 1o t. The

corresponding  probability  of paternity s

3496/3497 or 99.97 percent. See | C. McCor-

mick, Evidence (4th Ed.1992) § 244, p. 964; R.

Peterson, "A Few Things You Should Know

About Paternity Tests (But Were Alraid 1o Ask),”

22 Santa Clara L.Rev. 667, 683 (1982).

We note that no testimony was elicited from
the expert indicating that a 50 percent prior
probability of paternity was used in calculating
the probability of paternity percentage. The ex-
pert did testify, however, that “{tthe caleulation
is thut the paternity index divided by the paterni-
ty i i perc .

3 “alpercenta
ed"on thesc calculations, a 50 percent p
probability had to have been used because it is
only by using a 50 percent prior probability that
the paternity index cquals the probability of pa-
ternity, See R. Peterson, 22 Santa Clara L.Rev.,
supra, 683, 685; 1 C. McCormick, supra, Pp.
963-64,

Moreover, as one commentator has explained,
“[wlhen 50% is used, the likelihaod of paternity
is mathematically identical ta the probability of
Paternity. Hence when laboratories ignore the
prior  prabability they are assuming s
50%...." E. Reisner & T. Bolk, “A Layman's
Guide to the Use of Blood Group Analysis in
Paternity Testing,” 20 J.Fam.L, 657, 674 (1981~
82).  “Traditionally, laboratories use & neutral
figure of 50% in their calculations,” Id. The

.. the formula operates on the assumption that
“the defendant and a random male had inter-

course with the mother, “making them both
equally likely to have fathered the child" R,
Peterson. 22 Santa Clara L Rev., supra, p.
685,

[1,2] Our criminal Justice system is bujjt
upon the premise that the prosecution must
prove “‘every fact nécessary to constitute
the ecrime with which [the defendant] is
charged’ heyond a reasonable doubt.” State
t. Salz 226 Conn. 20, 28, 627 A.2d 849 (1993),
quoting Iu re Winship, 397 U.3, 338, 364, 90
S.Ct. 1088, 1073, 25 L,E(_]_;._:‘,,Qd 363 (1970).
The right to have one's guilt proven beyond &
reasonable doubt is of constitutional dimen-

Juint AMA-ABA Guidelines specifically provide
tor the use of the fifee-filty assumption in caleq-
Luing the probabilitv of paternity in paternity
proceedings. H. Krause. J. Abborr. S, Miale, K.
Sell. E. Jennings & W Reutberg, “Joint AMA-
ABA Guidelines:  Present Status of Scrologic
Testing in Problems of Disputed Parentage.” 10
Fam.L.Q. 247, 262 {1976).

Although the probabifity of paternity is the
mathematical cquivalent of the paternity index if
a 30 percent prior probabilicy is used, the two
statistics have different connotations. In the
present case, the paternity inde of 3495 means
that if 3497 random males were chosen, 3496 .
would not have a DNA profile compatible with
the fewus in question and one would have u DNA
profile compatible with producing the feius in
question.  This does not mean, however, that the
probability that this defendant is the father of the
fetus in question is 3494 to 1, or 99.97 percent.
At best, the paternity index permits the statement
that of 3497 randomly sclected mules, 99.97 per-
cent would not have the DNA prolile compatible
with producing the fetus in question and 0.03
percent would have profiles compatible with the
fetus in question. Itis the application of Bayes'
Theorém that says that the likelihood that this
defendant is the father of the ferus in question is
99.97 percent. See Srare v, Spann, 130 N.J. 484,
493, 617 A.2d 247 (1993 (stating that the proba-.
bility of paternity “is not Intended to and does
not meun that he is part of o small group who
might be the father.... 1 means that cven
though there may be 1000 athers who fit the bill,
he is the father—the odds are not 999 to )
against the possibility of his being the father, but
a 96.55% probability that he is. " {Emphasis in
original.]). It Is the fact that Bayes' Theorem,
and an assumption of 5 50 percent prior proba-
bility of guilt, yiclds the statistical conclusion that
there is a 99.97 percent probability that this
defendant had intercourse with the victim that
implicates the presumption of innocence, Thus,
we are not confronted in this case with declding
the admissibility of the paternity {ndex.
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not assume that intercourse definitely took UG, 520, 333, 99 S.Ct. 1861, 1871, 60 L.Ed.2d
place, it does presuppose a substantial proba-
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sion. State v. Johnson, 214 Conn. 161, 179,
571 A2d 79 (1990), citing" In re Winship,

dant only objected-to theimpl_icatic‘)r}:‘thgt. the:
adoption of a 50 percent: prior probability

supra, 397 U.S. at 362, 90 S.Ct. at 1071. Ina

~was “neutral,” " the court  concludedithat a

sexual assault prosecution, sexual intercourse _‘u.,;)pmbabilit.y of paternity opinion;.if: admissi-

Is an element that must be proven by the
state beyond a reasonable doubt.!* The uti:
lization of Bayes’ Theorem by the prosecy
tion, however, permitted the introduction i
evidence predicated on an assumption that
there was a fifty-fifty chance that sexual
intercourse had occurred in order to prove
that sexual intercourse had in fact occurred.
See State v. Hartman, 145 Wis.2d 1, 426
N.W2d 320 (1988) (probability of paternity
statistic inadmissible in a sexual assault
case). The fifty-fifty assumption that sexual
intercourse had occurred was not predicated
on the evidence in the case but was simply an
assumption made by the expert. In dicta in
a civil paternity suit, we have said that “Ible-
cause this probability caleulation {is] based
upen an assumption of sexual intercourse
during the period of conception, its use in
proving intercourse would be incorrect.”
Moore v. McNamarg, 201 Conn. 16, 32-33,
513 A2d 660 (1986); see also State v. Hart-
man, supra, 145 Wis.2d at 16, 426 N.w.2d
320

_paternity based on an assumption- of ., 50
cent prior probability:"6f “paternity in a
al% assau without..revealing this
i ury. Because the defen-

13, In fact, under Genersl Statutes § S53a-
THzeX1): see footnote 2; given the age of the
victim, sexual intercourse is the only element
necessary to be proved to support a conviction of
sexual assault in the second degree.

4. Many commeniators question the neutrality of
the automatic adoption of the 50 percent prior
probability. See, e.g., D. Kaye, “The Probability
of an Ultimate Issue: The Strange Cases of Pa-
ternity Testing,” 75 lowa L.Rev. 75, 94-95
(1989); I. Ellman & D. Kaye, "Probabilities and
Proof: Can HLA and Blood Group Testing Prove
Paternity?” 54 N.Y.U.L.Rev. 1131, 1150 (1979)
("{a)s the application of Bayes’ Theorem shows,
making such an assumption ensures that in every
case in which any recognized blood test does not
exclude the defendant, one will find that he is
probably the father, thus satisfying the burden of
proof in civil cases™); 1 C. McCormick, Evidence
(4th Ed.1992) § 211, p- 963 n. 16 ("[ulpon in-

-stat Tassu

admit expert ‘testimony of the probability of
admit expert-testimony:of the p LIty ‘:"ﬁrobabilitygof #n Ultimate Jssue: The

le at all, is only admissible if the expert
states: that the i i that
s5Um yiof pater-
150 percent:® Id, 130 N.J. at 499, 617
A2d 247. The court noted thut it was not
confronted with the issue with which we are
confronted: the admissibility of the probabil-
ity of paternity statistic in a criminal case in
which the defendant has not conceded the
propriety of any prior probability of paterni-
ty. Id, at 500, 617 A.2d 247.
4 Although the New Jersey intermediate ap- ..

pellate court had concluded that “the State‘“gﬁ

Bl

¢annot prove intercourse through a formula
ihat assumes intercourse”; id, at 496, 617:
2}.‘2d 247, the Supreme Court stated that tha :
conclusion was incorrect because “[the .
;irior-probability assumption’ ... says only
that the chance that [the] defendant is

father is fifty-fifty, that it is just as lik y
that he is not the father as that he is. .
(Emphasis in original.) Id, at 496, 617 Azd
247. The court went on to say that the
§tatistic assumes “a substantial possibility,;

, 617 A2d 247; see Kaye, “Th
Strange Caes of Puternity Testing,” 75 lowa
L.Rev. 75, 105 n. 153 (1989) (“[allthough the
use of the prior probability of 50% ... does

spectlon, this concept of *neutrallty’ tumns out 10
be vacuous").

15. In State v, Spann, 130 N.J. 484, 499, 617 A.2d
247 (1993), the defendant conceded that “the
probability of paternity ... was admissible if the
jury dtself found that the prior probability was
5...." In the present case, the defendant does
not make such a &oncession.

. o

The Spann”court held that although an expert
could testify to the probability of paternity statis-
tic if he or she revealed the assumption of a 50
percent prior probability of paternity, the jury
would still be required o use its own estimate of

. the prior probability of paternity. based on the
non-scientific evidence in the case. /4. Further-

more, the expert would be required to explain |

what the probability of paternity statistic would
be for a range of prior probabilitics. For reasons
we discuss in footnote 18, we decline to allow the
Jury to adopt a prior probability.

bility of intercourse between the defendant
and the mother")." The court concluded
nonetheless that “[o]pinions based on Bayes’
Theorem . .. are far from universaily accept-
ed for forensic purposes, especially in crimj-
nal cases. ... [Wle lenve the determination
of the udmissibility of the probability of pa-
ternity opinion to the trial court after a ful]
hearing on the matter” Stase & Spaun,
supra at 505, 617 A.2d 247,

‘They,:gy,sgu_mpvtipn that there is a substantial

possibility that the defendant had intercourse

with: thesvietim, however, raises serious con-

cerns in-sexual-assault.-cases,. . [t is unti-
i : inal fused

I~
¥ I It is not until the defendant
hus been convicted that the presumption of
innocence disappears. Herrvern v Colliny,
506 U.S. ——, — 113 S.Ct. 833, 860, 122
L.Ed.2d 203, reh. denied, — U, —, 113
S.Ct. 1628, 123 L.Ed.2dq 186 (1993). “The
defendant’s presumption of innocence until
proven guilty is an ‘axiomatic and elementa-
ry’ principle whose ‘enforcement lies at the
foundation of the administration of our crimi-
nal law.'”  State v, Allen, 205 Conn. 870, 375,
533 A.2d_}sn359 (1987, quoting Coffin 1.
United States, 166 US. 432, 433, 15 S.Ct.
394, 403, 39 L.Ed. 481 (1895). The presump-
tion allocates the burden of proof in a erimi-
nal trial to the state. Bell v Wolfish, 441

16. It should be noted that the probability of
paternity statistic in Stare v. Spann, 130 N.J. 484,
617 A.2d 247 (1993), was based on the results of
2 human leukocyte antigen (HLA) test.  With
both HLA and DNa testing, however, Bayes'
Theorem is used to calculate the probability of
paternity, “The overall logic of the probability
calcula(ion—muhiplying prior odds by a likeli-
hood ratio—is the same...." | C. McCormick,
Evidence (4th Ed.1992) § 211 p. 968. More.
over, “it has been suggested that the exquisite
power of some DNA probes to discriminate indi-
vidual characteristics may yet obviate the need
for detailed calculations of the troublesome
-‘probability of paternmity.' " Id.

17, Indeed, one might question the probativeness

of a statistic that assigned a probability of pater-
- nity of 99.9¢ percent 1o a sterile man.  See
-O'Bannon v. Azar, 435 So0.24 1144 (La.App.1983)

- (affirming a verdict i & civil paternity case for

the defendant who had a 99.91 percent probabilj.

447 (1979). *(Tlo implement that presump-
tion, ‘courts must be aleit tg factors that may
undermine the fairness of the factfinding
process. In the administration of criminal
Justice, courts must carefully guard against
dilution of the principle that guilt is to be
establisherd by probative evidence anel he-
rond a reasonable doubr. /i re Winghip,
{supra, 897 U.S. at 364. 90 S.Ct.at 1072) " 17
State 1. Wonlcock, 201 Conn. 603, 613, 318
A2d 1377 (1986): Estelle 1. Williams. 425
U.S. 301, 503, 95 S.Ct. 1691, 1692, 43 L.Ed.2d
126 (1976).

Brem; can-
bility of paterni-
“sexual assault
. “When Blood [s Their
Argument: Probabilities in Criminal Cases,
Genetic Markers, and, Once Again, Bayes'
Theorem.” 1953 U.IILL Rev. 369, 403 (1983),
Because Bayes' Theorem requires the as-
sumption of a prior probability of paternity,
ie, guilt, its use is inconsistent with the
presumption of innocence in a criminal case
such as this, in which Baves' Theorem was
used to establish the probability of paternity,
fe., that the defendant was the father of the
product of conception of an alleged sexual
ussault,  See id, np. 406-408... Wh 2
B yool-50ipercent is automatical.
ed or-whether the jury is instructed to
adopt”its: own prior probability,” when the

ty of paternity desplte a previous successful va.
sectomy).

18. It has been suggested that jurors be shown a
chart illusirating a range of prior probabilities
and the resulting probabilities of paternity. See
M. Finkelsicin & W, Fairley, "A Bayesian Ap-
proach to Identification Evidence,” 83 Harv.
L.Rev. 489 (1970), Permitting the jury to derive
its own prior probability 1o arrive at a corre-
sponding probability of paternity, however, still
implicates the presumption of innocence. See,
e.g., L. Tribe, "Trial by Mathematics: Precision
and Ritwal in the Legal Process,” 84 Harv.L Rev,
1329, 1368-75 (1971). 1 may be supposed that
1o juror would be permitted 10 announce public-
ly in mid-trial that the defendant was already
burdened with, say, a sixty percent probability of
guilt—but even without such # public stetement
it would be exceedingly difficuly for the accused,
for the prosecution, and ultimately for the com.
munity, to avoid the explicit recognition that,
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probability of paternity statistic. is | pintro-
duced, an assumption is réquired to be:made
'by the. jury before-it has heard all of .the
evidence-th t.there i3 a quantifiahle proba-
“bilitythat"“the- defendant . committed “the
“erime:: In fact, if the presumption of inno-
cence were factored into Bayes’ Theorem,
the probability of paternity statistic would be
useless. If we assume that the presumption
of innocence standard would require the pri-
or probability of guilt to be zero, the proba-
bility of paternity in a criminal case would
always be zero because Bayes’ Theorem re-
quires the paternity index to be multiplied by
8 positive prior probability in order to have
any utility, Id, 406. “In other words,
Bayes' Theorem can only work if the pre-
sumption of innocence disappears from con-
sideration.” Id., 408

_1sWe conclude that the trial caurt shouid

not have admitted the expert testimony stat-

ing a probability of paternity statistie,
Moreover, we cannot say with any degree of
confidence that a probability of paternity sta-
tistic of 99.97 percent, as testified to by the
state's expert, would not have influenced the
jury's decision to convict the defendant of

having been forced 1o focus on the question, the
rational juror could hardly avoid reaching some
such answer. And, once that recognition had
become a general one, our society’s traditional
affirmation of the ‘presumption of innocence’
could lose much of its value,” 1d., 1370.

" Moreover, allowing the jury to adopt a prior
probability and, hence, arrive st & probability of
guilt, raises concerns in eriminal cases regarding
the burden of proof of guilt beyond a reasonable
doubt. In adopting a prior probability of guilt
and viewing the corresponding probability of pa.
ternity on a chary, the jury is left “with a number
that purports to represent fits} assessment of the
probability that the defendant is guilty as
charged. Needless to say, that number will ney-
er quite cqual 1.0, so the result will be to pro-
duce a quantity ... which openly signifies a
measurable ... margin of doubt, .. Id, 1372;
see also R. Jonakait, "When Blood Is Their Argu-
ment: Probabilities in Criminal Cases, Genetic
Markers, and, Once Again, Bayes' Theorem,"
1983 U.ILL.Rev.- 349, 415-20 (1983). “[Alny
conceptualization of reasonable doubt in proba.
bilistic form is inconsistent with the functional
role the concept s designed to play.” C, Nesson,
“Reasonable Doubt and Permissive Inferences:
The Value of Complexity,” 92 Harv.L.Rev. 1187,
1225 (1979); see also State v, DelVecchio, 191
Conn. 412, 417-18, 444 A2d 813 (1983) (ury
instruction using a football field simile and in-
structing the jury that “it .., is up to you to
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both sexus! assault and risk of Injury. Be-
cause the admissibility of the probability of
paternity statistic involves g eonstitutional
issue, and because we cannot say that the
admission of that statistic here was harmless
beyond a reasonable doubt, a new trial is
required. See State v. Colton, 227 Conn. 231,
253, 830 A.2d 577 (1993).

IT

Our resolution of the above issue disposes
of the appeal. Because, however, “[w)e ordi-
narily address | pilegal issues likely to arise
following a remand for further proceedings,”
we will address two of the defendant’s addi-
tional claims. Gaudet v, Safeco Ins. Co., 219
Conn. 391, 400, 593 A.2d 1362 (1981). We
find neither to be persuasive, '

[8] The defendant contends that the trial
court abused its diseretion by permitting the
state, during the voir dire, to question venj-
repersons regarding their ability to decide
the case impartially despite evidence that the
victim had had an abortion. We are unper-
suaded.

declde” whece reasonable doubt lies between the
fifty yard line and one hundred yard line diluted
the constitutional standard of proof beyond a
reasonable doubt),

Allowing jurars to reach their own prior prob-
ability alsa Rresents practical problems. See L.
Tribe. 84 HAYV.L.Rev., supra, pp. 1359-66. We
cannot say that merely introducing a chart itius-
traling a range of prior probabilities for edu-
cational purposes without requiring the jury to

adopt a specific figure would alleviate our con-

cerns.  “[Wlhether the benefits of using this
method of statistical inference solely to educate
the jury by displaying the probative force of the
evidentiary findings would be worth the costs in
terms of time-consumption and possible confu-
sion is a close ... question.” | C. McCormick,
Evidence (4th Ed.1992) § 210, p. 959; D, Kaye,
“The Admissibility of ‘Probability Evidence’ in
Criminal . Frials—Part 1" 27 Jur. 160, 17!
(1987); but’see Staze v, Spanin, 130 N.J. 484, § 18,
617 A.2d 247 (1993) (“[wle ... believe that ap-
propriate jury instructions can cure all of {the
"problems “with lenting the jury derive Its own
prior probability), or at least diminish their risk
to the polnt that the advantages of the expert’s
calculation outweigh these risks, assuming the
opinion i3 otherwise admissible”), For an ex-
haustive explanation of the practical problems
associated with & chart approach, ses L. Tribe,
84 Harv.L.Rev., supra, pp. 1358-68, and R. Jona-
kait, 1983 U.ILL.Rev., supra, pp. 403-405.
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During the voir dire, the state questioned
the venirepersons about their general feel-
ings concerning abortion. It followed up by
asking each venireperson if evidence that the
victim had had an abortion would affect his
or her ability to return a verdict of guilty,
provided the defendant’s guilt was proven
beyond a reasonable doubt. The defendant
claims that such questions were impermissi-
ble because they injected a “collateral fact”
into the voir dire and allowed prospective
jurors to draw the inference that sexual in-
tercourse had oceurred berween the defen-
dant and the victim, thereby prejudicing him,

{41 “‘The court has wide discretion in
conducting the voir dire ... ang the exercise
of that discretion will not constitute revers-
ible error unless it has clearly been abused
or harmful prejudice appears to have result-
ed'" Bleau v Ward, 201 Conn. 331, 340,
603 A.2d 1147 (1992), quoting State v. Dahl-
gren, 200 Conn. 386, 601, 512 1.2d 905 (1986).
“Mn exercising its discretion, the court
should grant such latitude as is reasonably
necessary to accomplish the twofold purpose
of voir dire; to permit the trial court to
determine whether a prospective juror is
qualified to serve, and to ajd the parties in
exercising their right to peremptory chal-
lenges.” (Internal quotation marks omitted.)
State v. Couture, 218 Conn. 309, 318, 589
A2d 343,6(1991), In conducting the voir
dire examination, however, the tyial court's
diseretion is not absolute, Voir dire should
be limited to those questions ““which are
pertinent and proper for testing the capacity
and competeney of the Juror ... and which
are neither designed nor likely to plant prej-
udicial matter in {the jurors’ minds).””
Bleaw v. Ward, supra, quoting Duffy v. Car-
roll, 137 Conn, 51, 57, 15 A2d 33 (1950).

Abortion is a highly controversial topic. A
Juror’s feelings on abortion quite possibly
could affect his or her ability to remain im-
Partial. The fact of the vietim's abortion was
foreseeably a part of the state’s proof in the
case. The state's questions were designed to

19. One venlreperson actually stated that her feel.
Ings concerning abortion would affect her ability
to decide whether the defendant had committed
% crime, :

“[The State:] Would your feellngs about abor-
tion cloud your Judgment in being able 10 decide

probe the ability of each venireperson to
render an unbiased verdict regardless of his
or her sentiments concerning abortion and
were essential to enable it to exercise its
peremptory  challenges intelligently. 19
I there s any likelihood that some
prejudice is in the jurer's mind which will
even subconsciously affect hig decision of the
case. the party who may be adversely affect-
ed should be permitted questions designed to
uncover that prejudice.”*"  Sigte 1 Rogers.
197 Conn. 314, 318, 497 A2d 387 (1985
State v. Fritz, 204 Conn. 138, 161, 327 A.2d
1137 (1987); State . Higgs, 143 Conn. 138,
142, 120 A.2d 152 (1936).

{3,6] Moreover, “[tihe permissible con-
tent of the voir dire questions cannot be
reduced to simplistic rules, bur must be left
fluid in order to accommodate the purticular
cireumstances under which the tial is being
conrlucted.; Thus, a particular question
may he appropriste under some circum-
stances but not under other circumstances.”
Bleau v. Ward, supra, 221 Conn. at 343, 603
A.2d 1147 (Berdon, J, concurring in part and
dissenting in part).  The trial court has
broad discretion to determine the latitude
and the nature of the questioning that is
reasonably necessary to search out potential
prejudices of the Jurors. See State u, Cou-
ture, supra, 218 Conn. at 317-19, 589 A.2d
343; State v. Cross, 72 Conn. 722, 730, 46 A.
148 (1900); State v, Lewis, 26 Conn.App. 574,
578, 602 A.2d 618, cert. denied, 221 Conn.
923, 608 A.2d 688 (1992), We cannot say that
the court abused its discretion in the present
case.

11

7] The defendant also claims that his
constitutional rights under the fourth and
fourteenth amendments to the United States
constitution and article first, § 7, of the Con-
neeticut constitution were violated by the
court's order of a visual inspection of his

whether or not the defendant committed any
crime?”

“[Venireperson:] I think 50, yes.

“Q. So, you might somehow hold that sgains;
the victim when she Bets up (o testify?

"A. Yes.
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penis by a state employee who had no medi-
.cal training.1 .

The victim testified that she had observed,
during their relationship, that the defen-
dant’s penis had white, bimple-like “bumps”
underneath the head. As part of his defense,
the defendant presented the testimony of
Harry Anderson, a physician, who testified
that he had examined the defendant’s penis
and found no such bumps. In making his
observations, however, Anderson testified
that he had not noticed whether the defen-
dant was circumcised and had not physically
pulled the defendant’s foreskin back. The
defendant concedes that he called Anderson
not as a medical expert but as a witness to
what he had observed.

AawThe state, in order to test Anderson's

observations, requested, pursuant to Practice
Book § 776, that the defendant’s penis be
photographed or, in the alternative, that an

agent of the state be permitted a visual

inspection. Over the defendant’s aobjection,
the trial court ordered the defendant to sub-
mit to such an inspection,

Thereafter, Richard Godwin, the victim's
advocate in the Fairfield state's attorney’s
office, viewed the defendant's penis, appar-
ently in an anteroom off the courtroom, in
the presence of counsel both for the state
and for the defendant. He subsequently tes-
tified that he had observed three small white
bumps that resembled pimples under the
head of the defendant's penis. He stated
that these bumps were not visible to an
observer unless the foreskin of the defen-
dant’s uncircumcised penis was pulled back.

20. Because the defendant failed to brief or ana-
lyze independently his state constitutional claims,
we Hmit our review to the relevant federal constj.
tutional claim. Siave v. Woodson, 227 Conn. 1,
18-19 n. 11, 629 A.2d 386 (1993), citing Srate v.
Joly. 219 Conn. 234, 258 n, 16, 593 A.2d 96
(1991), .

2L Practice Book § 776 provides: “Upon motion
of the prosecuting authority, the judicial authori-
ty by order may direct a defendant to participate
in a2 reasonably conducted procedure to obiain
nontestimonial evidence under Sec. 775, if the
judicial authority finds probable cause to believe
that: : ’ :
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Section 776 ! authorizes a reasonably con-
ducted procedure to obtain nontestimonial
evidence if the judicial authority finds proba-
ble cause to believe that the evidence may be
of material aid in determining whether the
defendant committed the offense charged
and that the evidence cannot practicably be
obtained from other sources? Practice
Book § 778(7) specifically authorizes “reason-
able body surface examinations” as part of a
procedure to obtain nontestimonial evidence,
The defendant argues that the examination
of his penis | gordered by the court was not
reasonable because it was not performed by
a physician. We disagree,

The purpose of the fourth amendment to
the United States constitution, made applica-
ble to the states through the due process

clause of the fourteenth amendment, “‘is to

safeguard the privacy and security of individ-
uals against arbitrary invasions by govern-
mental officials.’ "2 State . Floyd, 217
Conn. 73, 80, 584 A.2d 1157 (1991), quoting
Camara v. Municipal Comrt, 387 U.S. 523,
528, 87 S.Ct. 1727, 1730, 18 L.Ed.2d 930
(1967). “*[Tlhe test of reasonableness under
the Fourth Amendment is not capable of
precise definition or mechanical application.
In each case it requires a balancing of the
need for the particular search against the
invasion of personal rights that the search
entails.””  State v. Smith, 207 Conn. 152,
174, 540 AW 679 (1988), quoting Bell v,
Wolfish, supra, 441 US. at 559, 99 S.Ct. at
1884. “A crucial factor ... is the extent to
which the [search] procedure may threaten
the safety or health of the individual. . ..
Another factor is the extent of intrusion upon
the individual's dignitary interests in person-
al privacy and bodily integrity.” Winston v.

“(1) The evidence sought may be of material
2id in determining whether the defendant com-
mitted the offense charged: and

“(2) The. evidence sought cannot practicably
"be obtained from other sources.” Co

22. The wrial court found, and the defendant does
not contest, that probable cause existed under
Practice Book § 776 10 seck such nontestimonial
evidence.

23. The fourth amendment 1o the United States
constitution provides in pertinent part that “[t}he
rght of the people to be secure in their persons,
houses, papers and effects, against unreasonable
searches and seizures, shall not be violated. ,..”
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Lee, 470 U.S. 753, 761, 105 S.Ct. 1611, 1617,
84 L.Ed.2d 662 (1983),

The defendant concedes that, undey the
circumstances, the state was entitled to an
examination of his penis. He argues, howev-
er, that the examination Was unreasonable
because it was’ condueted by a layperson,
The defendant mukes this argument notwith-
standing the fact thae he had offereq
Anderson’s testimony. not as thar of 3 mecli-
cal expert, hut merely us that of an observer,
The trial comt noted that because Anderson
had not testified as a medical expert, a lay-
person could logically view and report what
he had seen. The examinationg, did not
require any medical expertise but merely the
ability to see and relate what had been ob.
served. There is no indication in the yecord
that Godwin was unable to do so impartially.

The visual examingtinn of the defendant’s
penis ordered by the court posed no safety or
health threat to the defendant, Although it
may have intruded upon his personal privacy

to a degree, it did not constitute “an unduly

extensive imposition on {his] personal privacy
and bodily integrity” merely because the ob-
servation was made by & layperson rather
than by a physician, Winston v, Lee, supra
at 762, 105 S.Ct. at 1617, Regardless of who
examined the defendant’s penis, there would
have been a measure of personal discomfort.
We cannot say either that the court, under
the time constraints of 2 trial in progress,
abused its diseretion by ordering, pursuant
to § 776, that the defendant's penis be
viewed by a layperson or that the observa-
tion was an unreasonable intrusion that re-
sulted in a fourth amendment violation,

The judgment is reversed and the case I5
remanded for a new trial,

In this opinion the other Justices con-
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Ex-wife filed motion for contempt claim-
ing that ex-husband failed to make required
alimony and child support payments. FEx.
husband filed motion foy modification. The
Superior Court, Judicial Distriet of Danbury,
Geen, I, granted motion for contempt,. Ex.
bushand appealed. The Appellate Court,
O'Connell. Norentr and Heiman. 1J., ar
firmed.  Ex-husband appealed.  The 3y-
preme Court. Palmer, J., held that: (1) con-
tempt order requiring ex-husband to make
partial payment toward established arrear-
age and to submit proposed payment plan
was a final appealable order; (2) wial comrt
improperly found ex-husband in civil con-
tempt without sufficient evidence that he had
willfully failed to make Payments required by
dissolution decree; and (3) statute did not
mandate that trial coup consider ex-hus-
band's motion for modification Jointly with
ex-wife's motion for contempt,

Reversed and remanded with direction.

L. Divorce e=280, 312.1

Contempt ordes: requiring ex-husband to
make partial payment toward established ali-
mony and child support arrearage was a
final, appealable order; in such a cireum-
stance, civil contempt findings so substantial-
ly resolved rights and duties of parties that
further proceedings relating to judgment of
contempt could not affect them.

2. Appeal and Error &80(6) .

Immediate appeal of orders which are
not readily classifiable ag either final or in-
terlocutory may be taken where order of
action terminates Separate and distinet pro.
ceeding or where order or action so econ-



